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This paper forwards a simple argument. It attempts to extend the 
understanding of a post-conflict society by refocusing efforts merely from 
issues of prosecution and reconciliation to a more holistic version of 
development. It argues that looking at development holistically would require 
a gendered approach to economic social rights. It aims to provide certain 
principles on the basis of substantive equality that a post-conflict society 
should consider while trying to move forward from a situation of conflict.

I. Introduction

A period of transition is a difficult time for any society. Transitions are periods of rupture1 
that allow a society to repair2 their ‘present and future effects’.3 It is a moment when the 
society transitions from a situation of conflict to what is termed a ‘post-conflict society’. 
Effectively, these are periods in the life of a society when a conflict has concluded. 

The mechanisms of transitional justice are essentially established for the purpose of 
facilitating ‘the transition from conflict to democratic governance’.4 In such a situation, a 
society must ruminate on its goals and decide what measures would be beneficial in achieving 
these goals. Measures of transitional justice assist a post-conflict society by looking ahead. 
Of course, this does not mean that the atrocities and struggles of the past should be forgotten. 
Indeed, that is why the first phase during transition is usually focused on issues of prosecution, 
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1  Ruti Teitel, ‘Transitional Justice Genealogy’ (2003) 16 Harvard Human Rights J 69, 87.
2 See generally William Schabas, ‘Reparation Practices in Sierra Leone and the Truth and Reconcili-

ation Commission’ in Koen de Feyter and others (eds), Out of the Ashes: Reparation for Victims of 
Gross and Systematic Human Rights Violations (Intersentia, 2005).

3 Daniel Aguirre and Irene Pietropaoli, ‘Gender Equality, Development and Transitional Justice: The 
Case of Nepal’ (2008) 2 Int J of TJ 356, 357.

4 Convention on the Elimination of All Forms of Discrimination Against Women, ‘General recom-
mendation No 30 on women in conflict prevention, conflict and post-conflict situations’ (1 Novem-
ber 2013) CEDAW/C/GC/30 [75].
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reparations, and reconciliation. These measures are implemented to come to terms with the 
past and perhaps uncover the reasons leading up to the conflict and recover from them while 
simultaneously looking ahead. As Aukerman states, the truth is a form of social catharsis.5

At this point, the society has the motivation and morale to make lasting changes. It is 
a critical time in the life of a society; and the values that a society pursues at this time have 
an enduring impact. A post-conflict society might pursue a myriad of different goals either 
individually or in combination with other goals depending on the willingness and resources of 
that particular society. Though the objectives of prosecution and reconciliation are important, 
the aim of this paper is to move past these and recognise development as an imperative goal. 
For ensuring holistic development, the society must focus on economic social rights (ESRs).6 
This paper argues that in a post-conflict context, ESRs cannot be properly implemented 
without taking gender equality into account. Thus, this paper will focus on principles that a 
society should incorporate for the purpose of actual implementation of ESRs, thereby laying 
the groundwork for development. Consequently, this paper does not focus on the goals that 
a society might pursue or the measures to achieve those goals, rather it discusses certain 
principles to ensure that gender equality is truly realised in a post-conflict society. Pursuing 
gender equality should be considered an increasingly critical objective in a post-conflict 
society, which has an opportunity to break from the past.

The international framework regarding gender equality comprises treaties, conventions, 
Security Council resolutions and CEDAW recommendations on the issue of women in post-
conflict zones. However, it is not the aim of this paper to systematically go through each and 
every one of them.7 Rather, as will be noted in the next section, this paper seeks to reflect upon 
the regime as a whole, the type of protections that are provided, and how they assist in the goal 
of restoring gender equality in a post-conflict society. Furthermore, the core of the argument 
in this paper lies in understanding that the equality must be substantive equality, and not 
simply formal equality. Many societies have tried to achieve a gender equal society through 
the approach of formal equality, which has been unsuccessful. It is time to use substantive 
equality and enhance the society on a more solid foundation. Not by simply equating the 
two genders, but by understanding the differences between them and the disadvantage these 
differences might lead to, and treating them accordingly.

5 Miriam Aukerman, ‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding Transi-
tional Justice’ (2002) 15 Harvard Human Rights J 39, 47. 

6 See generally, Evelyne Schmid, ‘Socio-Economic and Cultural Rights and Wrongs After Armed 
Conflicts’ (2013) 31(3) Netherlands Human Rights Quarterly 24; Christine Chinkin, ‘The Protec-
tion of Economic, Social and Cultural Rights Post-Conflict’ (2009) paper series commissioned by 
Office of the High Commissioner for Human Rights <http://www2.ohchr.org/english/issues/wom-
en/docs/Paper_Protection_ESCR.pdf> last accessed on 11 April 2017.

7 See generally, Chinkin (n 6).
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In Section II, I will give an overview of the international regime that as it presently 
stands with a focus on post-conflict situations for the protection of women. In section III, 
I will outline the problematic areas in implementing ESRs through a gendered approach. I 
will demonstrate how the ideal of substantive equality is beneficial in a transitional society 
by discussing five ESRs in particular, the right to water, health, education, employment, and 
displacement. Additionally, I will propose principles that assist in creating a gender equal 
society, leading to an equal and holistically developed society. While it might seem as if the 
proposals I provide are rather idealistic, I believe such idealism is required if a society is to be 
successful in a post-conflict situation. 

II. International Regime for The Protection of  
Women in Post-Conflict Situations

The international framework incorporates varied protections that are available to women 
in a post-conflict situation. I will analyse three regimes: (1) the Convention on the Elimination 
of all forms of Discrimination Against Women (CEDAW); (2) the General Recommendations 
made by the CEDAW Committee; and (3) resolutions adopted by the United Nations Security 
Council. 

(1)  CEDAW contains 30 articles that aim to reduce discrimination against women in two 
ways. Firstly, CEDAW reiterates that the rights given to men must be extended to 
women.8 Secondly, CEDAW contemplates that nations can implement extra measures 
in the form of temporary special measures, on certain issues for the purpose of ensur-
ing gender equality.9 

(2)  CEDAW, as a treaty concluded under the auspices of the UN, establishes a treaty body 
known as the Committee on the Elimination of Discrimination against Women, which 
has the power to make general recommendations. CEDAW recommendations enti-
tled ‘General recommendation No. 30 on women in conflict prevention, conflict and 
post-conflict situations’ gives recommendations specifically on the issue of women 
in a post-conflict society. Similar to the argument in this paper, the recommendations 
aim to advance the notion of substantive equality. It states that in all situations meet-
ing the threshold definitions of conflicts10 under various international treaties, women 
are entitled not only to the protection provided to their male counterparts, but also to 
certain kinds of special protection against crimes such as sexual assault and forced 

8 See generally, Convention on the Elimination of All Forms of Discrimination Against Women (ad-
opted 18 December 1979, entered into force 3 September 1981) 1249 UNTS 13 [CEDAW] art 3.

9 See generally, ibid arts 4-6.
10 International armed conflict as defined in Geneva Convention (adopted 1949) common art 2; Non 

International Armed Conflict as defined in Geneva Convention (adopted 1949) common art 3.
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prostitution.11 This is also the case under occupation by a foreign power.12 These rec-
ommendations additionally note that specific gender provisions are missing under the 
1951 Convention relating to the Status of Refugees and its 1967 Protocol. Thus, it 
asserts that CEDAW has an enhanced role to play in such situations.13 The committee 
recommends that when state parties look to determine their obligations under one con-
vention they do so with the complementarity of measures in mind.14

(3)  Under the regime of the UNSC, Resolution 1325 (2000)15 is a landmark resolution be-
cause it was the first that spoke directly to the status of women in a post-conflict state.16 
It recognised the importance that the participation of women in decision-making pro-
cesses has in a post-conflict state, and the contribution that it can make to continued 
peace and security. Subsequent resolutions, such as Resolution 1820 (2008),17 rec-
ognised that condemnation of violence against women was not enough. It demanded 
the cessation of violence against women with immediate effect. 

Subsequently, Resolution 1889 (2009)18 developed four indicators to enhance the 
understanding of resolution 1325. Namely, prevention, protection, participation, and relief 
and recovery. In 2013, the UNSC passed resolutions 210619 and 2122.20 Both of these 
resolutions require that more action must be taken on the topic of gender equality in conflict, 
and post-conflict situations. The latest resolution on this issue,21 the UNSC commits to stay 
seized of this matter. This resolution too is along the same lines as 2122. Though the UNSC 
is discussing the matter actively, there is only so much they can do. Real change must come 
from the post-conflict society itself. It should be noted that these resolutions emphasise the 
reduction of sexual violence in post-conflict situations but do not strongly address the issue 
of gender equality.

III. A Gendered Approach in a Post-Conflict Society

This section progresses in four parts. First, I discuss why ESRs are not considered 
important in post-conflict situations. Second, I discuss the overarching problem in terms of 

11 See CEDAW/C/GC/30 (n 4) [21].
12 Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (adopted 12 

August 1949, entered into force 21 October 1950) 75 UNTS 287.
13 See CEDAW/C/GC/30 (n 4) [22].
14 ibid [24].
15 UNSC Res 1325 (31 October 2000) UN Doc S/RES/1325.
16 Prior resolutions, mentioned in UNSC Res 1325 (n 15) discuss child soldiers, children and post-con-

flict situations more generally, and only mention women in a passing manner.
17 UNSC Res 1820 (19 June 2008) UN Doc S/RES/1820.
18 UNSC Res 1889 (5 October 2009) UN Doc S/RES/1889.
19 UNSC Res 2106 (24 June 2013) UN Doc S/RES/2106.
20 UNSC Res 2122 (18 October 2013) UN Doc S/RES/2122.
21 UNSC Res 2242 (13 October 2015) UN Doc S/RES/2242.
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gender equality through formal equality. Third, I outline the ideal of substantive equality and 
demonstrate its benefits in post-conflict situations, by discussing five ESRs in particular, (1) 
the right to water; (2) the right to health; (3) the right to employment; (4) the right to education; 
(5) the right to not be displaced. Lastly, I provide some other measures in consonance with 
substantive equality that a post-conflict society must incorporate. Namely, representation 
and participation of women, requirements under CEDAW and protection for crimes against 
women.

A. The ‘problem’ with ESRs

The classic notion of human rights has led to the belief that unlike civil and political 
rights, ESRs require positive obligations on behalf of the state. This is a tenuous argument.22 It 
is true that through a varied international regime there is a higher burden on state governments 
in transition. It might be argued, that post-conflict societies often do not have the requisite 
resources to actually give precedence to ESRs in line with the principles that will be proposed. 
This argument is problematic for two reasons. First, it does not take into account the idea that 
though ESRs contain a minimum core obligation,23 the notion of progressive realisation24 
is likewise inherent within ESRs. Second, the concept of justice must be holistically 
interpreted.25 Coming to terms with the past and upholding justice26 requires emphasis on 
ESRs. Implementing ESRs is a necessary factor for post-conflict societies trying to procure 
an equitable future.27 

The focus in a post-conflict society is generally on issues of reconciliation or prosecution. 
However, ‘a limited focus can take away from broader redistributive reform projects and 
may impede the progressive political changes necessary for peaceful transition’.28 I would 

22 See generally, James W Nickel, ‘Poverty and Rights’ (2005) 55 The Phil Quarterly 385; Philip 
Alston and Ryan Goodman, International Human Rights (OUP 2013) 182-185.

23 See generally, UN Committee on Economic, Social and Cultural Rights (CESCR), ‘General Com-
ment No 3: The Nature of States Parties’ Obligations (art 2, para 1, of the Covenant)’ (14 December 
1990) E/1991/23; Government of the Republic of South Africa v Grootboom 2000 (11) BCLR 1169 
(CC); David Bilchitz, ‘Towards a Reasonable Approach to the Minimum Core: Laying the Founda-
tions for Future Socio-Economic Rights Jurisprudence’ (2003) 19 South African Journal on Human 
Rights 1.

24 CESCR General Comment 3 (n 23).
25 Roger Duthie, ‘Towards a Development Sensitive Approach to Transitional Justice’ (2008) 2 Inter-

national Journal of Transitional Justice 292, 295.
26 Louise Arbour, ‘Economic and Social Justice for Societies in Transition’ (2008) 40 NYU Journal of 

International Law & Politics 1, 2; Frannk Haldemann and Rachelle Kouassi, ‘Transitional Justice 
without Economic, Social and Cultural Rights?’ in Eibe Riedel and others(eds), Economic, Social, 
and Cultural Rights: Contemporary Issues and Challenges (OUP2014) 498, 502-504. 

27 ibid.
28 Aguirre and Pietropaoli (n 3) 366.



2017 Transitional Justice: Economic Social Rights Through A Gendered Lens 149

argue that though matters of prosecution and reconciliation should be part of the post-conflict 
architecture, ESRs must not be overlooked. Additionally, as Duthie argues, even if the goals 
of civil political rights and ESRs were pursued differently, they would complement each 
other.29 This is because the end goal is the same, a transformed society that has moved past 
the problems present during conflict. This transformed society is cognisant of the past, seeks 
to analyse issues that arose during the conflict, and takes corrective measures for the same. 
Many states would like to overplay the distinction between the two sets of rights arguing that 
ESRs require burdensome resource allocation. However, it should be noted that for the proper 
fulfilment of many civil political rights, ESRs are a prerequisite.30 It should additionally be 
remembered that civil political rights likewise require certain positive obligations on behalf 
of the state, for example, judicial machinery or prisons.31 It is additionally important to 
acknowledge and analyse the nature of the institutions that implement these rights in the first 
place. Consequently, for the holistic development of a post-conflict society, the implementation 
of ESRs is imperative. 

B. Is gender equality possible through formal equality?

Formal equality is the ‘core of conventional equality law’.32 As Mackinnon points out, 
it flows from the Aristotelian approach in ‘Nicomachean Ethics’.33 It is based on notions of 
sameness and it ‘requires same treatment if one is the same’.34 This kind of thinking has 
had an impact on gender equality. Under this paradigm, women are different and therefore 
treating women differently is not problematic. According to Mackinnon, this approach begs 
the question - will women be equal only when they are no longer women?35 This is not to 
say that women have not benefited from formal equality in some legal systems, which have 
enacted laws taking into account the specific needs of genders.36 

The approach of formal equality would principally encourage gender-neutral measures. 
These measures cannot restore equality in a society that has been plagued with gender 
inequality.37 Such measures can only lead to formal equality, not true equality, and a post-

29 Duthie (n 25) 295-96.
30 The right to voting is a good example, as it requires information to be able to cast your vote in an 

informed manner. This information requires some basic level of education, which is an economic 
social right. 

31 Chinkin (n 6) 27-29.
32 Catherine Mackinnon, Sex Equality (3rd edn, Foundation Press 2016) 7. 
33 Aristotle, The Nicomachean Ethics 1131a-1131b, (J L Ackrill and others tr) 112-117, as quoted in 

Mackinnon(n 32) 6.
34 Mackinnon(n 32) 7.
35 ibid 22.
36 The India Maternity Benefit (Amendment) Act 2016.
37 Sandra Fredman, ‘Engendering Socio-Economic Rights’ (2009) 25 South African Journal on Hu-
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conflict society should be cognisant of this discord. I would argue that true gender equality can 
never be achieved on the basis of formal equality. The core of the notion of formal equality 
is flawed because it categorises individuals on the basis of their differences but does not 
consider what those differences mean, or how historical disadvantage should be overcome. 
Furthermore, it does not consider that membership in particular groups in a society could itself 
be a disadvantage.38

Before proceeding to the next part of this section I think it is imperative to point out 
the overarching problem of gender equality in implementing ESRs. A situation of conflict 
in any state leads to a breakdown of imperative services in the society. Essential services 
like water, sanitation, food, and medical aid are interrupted. This results in a lack of access 
and availability of essential services to people, and can be particularly problematic in rural 
areas. In these situations, it is the women who would bear the burden of this deficiency.39 
Fredman argues that taking women’s needs into consideration would entail understanding that 
women are the primary care givers in a household and any reduction in the access to essential 
services would increase the burden, specifically on women.40 Essentially, it is imperative to 
understand that extending ESRs to women would not be sufficient until the gendered nature 
of the social institutions that contribute to this inequality are properly considered.41 The next 
part will discuss this problem in detail and outline the benefit of substantive equality in post-
conflict situations.

C. Substantive equality and ESRs

Substantive equality calls for a substantive comprehension of inequality.42 It requires 
that the notion of formal equality followed in most legal systems should be replaced with 
the notion of historical disadvantage,43 as it has been in the Canadian context, which I will 
discuss in greater detail. At the core of the ideal of substantive equality is the recognition that 
inequality is a social relation of rank ordering. Essentially, it recognises that the society has 
historically categorised individuals or groups as higher or lower than others, thereby creating 
a system of hierarchies.44 It should be remembered that substantive equality is not a silver 

man Rights 410, 433. 
38 Sandra Fredman, ‘Providing Equality: Substantive Equality and the Positive Duty to Provide’ 

(2005) 21 South African Journal on Human Rights 163, 165-166. 
39 WHO/UNICEF Joint Monitoring Programme, ‘Working Group on Equity and Non-Discrimination 

(End), Final Report’, 2012 <www.wssinfo.org/fileadmin/user_upload/resources/JMP-END-WG-
Final-Report-20120821.pdf> 9 accessed 12 April2017. 

40 Fredman (n 37) 415.
41 ibid 417.
42 Catherine Mackinnon, ‘Substantive Equality’ (2011) 96(1) Minnesota Law Review 1, 7-8 .
43 Andrews v Law Society of British Columbia [1989] SCR 143; Fredman (n 38) 166.
44 Mackinnon (n 42) 11-13.
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bullet and might miss the mark on occasion.45 But replacing the current system of formal 
equality, which has been unsuccessful, is a step in the right direction.

Substantive equality is especially important because ‘[s]ocio-economic rights and 
equality have the potential to form a powerful partnership’.46 Formal equality simply treats 
each individual based on merit and ignores the disadvantage that women face.47 Whereas, 
substantive equality takes into account power structures, and unlike formal equality, it is not 
neutral to the outcome of a measure. If different treatment is required for a better outcome, 
then substantive equality would not be averse to said treatment.48 

The Canadian experience with substantive equality is instructive in understanding 
what this ideal means. Substantive equality has been positively enshrined in the Canadian 
Constitution as Section 15 of the Charter of Rights and Freedoms.49 The phrasing of the article 
itself is not what should be lauded. Rather, it is the judicial interpretation by the Supreme 
Court of Canada that is significant. The judgement in Andrews v Law Society of British 
Columbia50 struck down a citizenship requirement to be admitted to the Canadian bar on the 
basis of Section 15. In this judgement, the analysis of Section 15 stated that the section was 
‘committed to the concept of substantive equality’.51 However, the judgement was unclear 
whether positive obligations were required by Section 15. Subsequent jurisprudence was 
similarly ambiguous on the issue of positive obligations under Section 15.52 In Schachter, for 
example, it was stated, ‘the equality right is a hybrid of sorts since it is neither purely positive 
nor purely negative. In some contexts, it will be proper to characterise s. 15 as providing 
positive rights.’53 This attitude changed in the 1990s with two judgements. The first is Eldridge 
v British Columbia,54 which challenged the fact that the public healthcare system in British 
Columbia did not provide sign-language interpreters. The applicants claimed that this was 

45 ibid 10.
46 Fredman (n 37) 410. 
47 ibid 418.
48 ibid 419.
49 Equality before and under law and equal protection and benefit of law. s 15(1) states, ‘Every indi-

vidual is equal before and under the law and has the right to the equal protection and equal benefit 
of the law without discrimination and, in particular, without discrimination based on race, national 
or ethnic origin, colour, religion, sex, age or mental or physical disability. 

 Marginal note: Affirmative action programs 
 (2) Subsection (1) does not preclude any law, program or activity that has as its object the amelio-

ration of conditions of disadvantaged individuals or groups including those that are disadvantaged 
because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.’

50 [1989] SCR 143.
51 Paul O’Connell, Vindicating Socio-Economic Rights: International Standards and Comparative Ex-

periences (Routledge 2012) 118.
52 Schachter v Canada [1992] 2 SCR 679.
53 ibid 721.
54 [1997] 1 SCR 143.
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discriminatory and in violation of Section 15. The Supreme Court held that though it was 
unclear that the state had positive obligations under the section, when a benefit is provided it 
must be done in a non-discriminatory manner.55 The second judgement of note is that of Vreind 
v Alberta,56 where the Supreme Court concluded that the Alberta Individual Rights Protection 
Act, 1988 violated Section 15 because it did not include sexual orientation as a protected 
ground. Despite the reasoning in these judgements, the Court was hesitant to read Section 15 
in an expansive manner in subsequent cases.57 However, in R v Kapp58 the Court returned to 
the broader reading of Section 15 by stating that given the character of substantive equality, 
programs of affirmative action cannot be said to violate Section 15. These judgements of the 
Canadian Supreme Court illuminate the concept of substantive equality and demonstrate its 
potential.

I will now turn to discussing five ESRs in particular and how substantive equality as 
discussed above would improve the implementation of these rights in a post-conflict society. 

(1) The right to water in post-conflict situations is marred by intra household inequalities 
in terms of both access and consumption. This right is not considered a stand-alone 
right, ordinarily, it is erroneously eclipsed by the right to food. The UN Special Rap-
porteur on Water has acknowledged that there are severe intra-household inequali-
ties.59 This means that even though women are the primary water procurers within 
the household, water would first be given to the men, often leaving women to suffer.60 
Until special consideration has not been taken of these kinds of inequalities, fixing 
them would be tremendously difficult. Cognisance of this intra-household inequality 
and implementing measures that actively counteract this would enhance the protection 
offered by ESRs for a post-conflict society. Formal equality might simply require a 
solution of rationing water and granting each household a certain amount of water 
depending on its size. But this policy would fail to take into account the existent in-
tra household inequality. A gendered approach that incorporates substantive equality 
would go beyond ensuring access to water and provide incentives for households to 
send men and women in turn.

(2) Decreased access to healthcare tends to target women first. Maternal and prenatal 

55 ibid [73].
56 [1998] SCR 493.
57 Auton (Guardian ad litem of) v British Columbia (Attorney General) [2004] 3 SCR 657.
58 [2008] SCC 41.
59 Report by Special Rapporteur Catarina de Albuquerque, ‘Integrating non-discrimination and equal-

ity into the post-2015 development agenda for water, sanitation and hygiene’ (2012) UN Doc 
A/67/270 [69].

60 ibid [27]. See generally, Report by Special Rapporteur Catarina de Albuquerque, ‘Mission to Egypt’ 
(A/HRC/15/31/Add.3 and Add.1); Report by Special Rapporteur Catarina de Albuquerque, ‘Mis-
sion to Bangladesh’ (A/HRC/15/55).
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health is severely compromised if health services are not available. This is generally 
the case in a post-conflict situation as essential services are disrupted. While this dis-
ruption is an immanent result of conflict, states have choices on how to handle it and 
gendered perspectives can be incorporated in decision-making. Due to the prevalence 
of sexual violence and the fact that health services are disrupted, unplanned preg-
nancies rise in conflict situations.61 Furthermore, there is an increase in the incidence 
of HIV/AIDS, and other sexually transmitted diseases during this time. Therefore, a 
post-conflict society must actively think of responsive ways to deal with these situa-
tions by utilising ESRs to their advantage. Substantive equality would require that the 
specific needs of female health be considered and taken seriously. Consequently, it 
would be necessary that medical centres have a section dedicated to women’s health in 
a post-conflict society, which would not be necessitated under the paradigm of formal 
equality.

(3) The right to work has a gendered dimension, apart from the fact that there are societies 
in which women are not allowed to work. Unemployment rates generally burgeon in 
a society reeling from conflict and usually, the most widely affected group is wom-
en.62 Generally, in these situations ‘Widows, women with disabilities, older women, 
single women without family support and female-headed households are especially 
vulnerable to increased economic hardship owing to their disadvantaged situation, and 
often lack employment and means and opportunities for economic survival.’63 In this 
regard, CEDAW Committee recommendations64 argue that employment is an import-
ant part of the process of reintegration after a conflict. States make special allocations 
to increase the employment through gender-neutral measures; this approach would 
be acceptable under formal equality. However, these measures would not be helpful 
under an approach that follows the ideal of substantive equality.65 Substantive equality 
would require specific remedial measures for women, wherein differences between the 
genders are considered. A gendered provision would consider the impact that a specific 
provision would have on women and then determine whether it is advantageous or 
not.66

(4) Post-conflict societies need to engage in mechanisms that are involved in the reinte-
gration of girls and women back into a fully functioning society, and among these the 
most effective is often education. In most cases, during a conflict, educational services 

61 CEDAW/C/GC/30 (n 4) [50]; See generally, Melanie O’Brien, ‘Sexual Exploitation and beyond: 
Using the Rome Statute of the International Criminal Court to prosecute UN Peacekeepers for Gen-
der Based Crimes’ (2011) 11 International Criminal Law Review 803.

62 CEDAW/C/GC/30 (n 4) [49].
63 ibid.
64 ibid [51].
65 ibid [30].
66 See generally, Fredman (n 37).
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do not exist. Post-conflict, it is girls who get left behind and end up not re-joining 
schools.67 This must be taken into consideration at the time of transition. In a transi-
tional setting, programs for the reintegration of girls into schools are extremely import-
ant to avoid exclusion of females from society and the economy.68 In accordance with 
the notion of substantive equality, an incentive policy could be implemented for every 
family that sends girls back to school after a conflict. However, the notion of formal 
equality would require no such incentives for reintegration. Moreover, a post-con-
flict society should attempt to address problems dealing with education in terms of 
both formal as well as informal education. Programs of vocational learning that could 
help children of both genders should be offered. Additionally, it has been argued that 
girls tend to avoid going to school when menstruating if access to latrines or water is 
obstructed. This is especially true of girls who are unable to afford sanitary towels.69 
These issues must be considered and addressed when a post-conflict society is being 
rebuilt.

(5) During conflict, people migrate to areas that are thought of as safer, causing a signifi-
cant portion of the population to be displaced. Governments generally respond to the 
situation by setting up temporary refugee camps. These camps are often overcrowded 
and sometimes function as the hotbeds of sexual violence. The CEDAW committee 
acknowledges the precarious condition of women in post-conflict contexts especially 
when it comes to women who have been displaced.70 Displacement exacerbates the 
problems that women tend to face in a post-conflict society. Similar to the approach 
towards employment, a gender-neutral measure would not be effective to tackle this 
issue. In the context of displacement, it would not be enough for the government to 
respond to the situation by simply extending the rehabilitation programs that apply 
to men in a transitional setting to women. There is a need to implement specific pro-
grams that take this into account by making security, safety, and health of women their 
primary concerns. Refugee women are not a homogenous group71 and might be more 
vulnerable than non-refugee women.72 If responses and programs are targeted, by tak-
ing substantive equality into account, they will have a greater impact on women and 
the society as a whole. 

The situation of women can be further exacerbated by displacement when issues of 

67 CEDAW/C/GC/30 (n 4) [52].
68 CEDAW/C/GC/30 (n 4) [57].
69 See generally Katarina Tomasevski, ‘Rights based Education as a Pathway to Gender Equality’ 

in Ineke Boerefijn and others (eds), Temporary Special Measures: Accelerating de facto Equality 
of Women under Article 4(1) UN Convention on the Elimination of All Forms of Discrimination 
Against Women (Intersentia 2003) 173.

70 CEDAW/C/GC/30 (n 4) [54].
71 ibid [6].
72 ibid [55]. 



2017 Transitional Justice: Economic Social Rights Through A Gendered Lens 155

citizenship arise. At times, refugees seek safe shelter by travelling long distances to be able 
to protect their families, even involving the crossing of borders. If the law where the women 
are citizens denies them the ability to pass the status of citizenship to their children,73 it would 
be problematic. This was the situation in Nepal prior to the change in the Constitution.74 
Though this is a move in the right direction, there are still some complications that arise in the 
Constitution of Nepal in this regard.75 Post-conflict, then, there is a necessity for the state to 
ensure that citizenship rights are granted equally to women and men so that it can be passed 
to the next generation.76 This would widen the reach of ESRs, as access is at times contingent 
on citizenship. 

D. Other measures

In this subsection, I will discuss three issues, (1) representation, and participation; (2) 
requirements under CEDAW; (3) crimes against women.

(1) Women tend to suffer in post-conflict situations without proper representation within 
the process.77 The ability to participate and bring out issues that might be most im-
portant in their experience is hindered. To address this, it is important for the govern-
ment to encourage women to take on roles of leadership78 in the architecture of the 
post-conflict society, as well as later in the national government. This participation 
would accommodate the diverse experiences of women and could be a harbinger of 
change in the post-conflict structures of governance.79 Furthermore, it is necessary that 
civil service organisations have the chance to participate in the process and contribute 
to mechanisms that increase gender equality. These organisations have the ability to 
bridge the gap80 between the government and individuals by giving women the ability 
to voice opinions and share experiences in an informal manner, which should not be 
disregarded. This cooperation would allow better dispersal of information during the 
creation of a transformed society.81 On the whole, this would make it a more inclusive 
and participatory process, possibly inspiring an enduring change.

73 Tafadzwa Pasipanodya, ‘A Deeper Justice: Economic and Social Justice as Transitional Justice in 
Nepal’ (2008) 2 Internationa Journal of Transitional Justice 378, 380.

74 Constitution of Nepal, art 11(1)-(5), 20 September 2015 Gazette 2072.6.3.
75 ibid art 11(7), which does not allow citizenship to be passed to the child of a Nepali woman and a 

foreign man.
76 Pasipanodya (n 73).
77 See generally, Schabas (n 2).
78 CEDAW/C/GC/30 (n 4) [42].
79 ibid [43].
80 See generally Alison Corkery and Duncan Wilson, ‘Building Bridges, National Human Rights In-

stitutions and Economic, Social and Cultural Rights’, in Riedel and others (n 26) 474.
81 CEDAW/C/GC/30 (n 4) [29].
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(2) The broad aim of any state should be to eventually fulfil the requirements of CEDAW. 
This would mean a change in mechanisms of the state and there is no better time to 
do it than post-conflict. One such requirement is the reporting mechanism created by 
Article 18 of CEDAW, which requires states to report on their progress and the mech-
anisms adopted in general. This type of reporting extends to post-conflict societies as 
well.82

(3) The notion of substantive equality should not be overlooked in post-conflict prosecu-
tions, especially when dealing with crimes against women. Post-conflict, it is impera-
tive that women have access to justice. This requires setting up institutional machin-
ery that encourages the use of state based mechanisms to address past wrongs. These 
mechanisms could be in the form of courts or reconciliation commissions. The ap-
proaches to transitional justice are not mutually exclusive; one assists the other. These 
processes of prosecution must penalise sexual crimes as well. The Rome Statute, for 
example ensures this through various provisions dealing with sexual crimes and incor-
porates notions of substantive equality.83 It goes beyond the statute of other tribunals in 
this aspect.84 In these situations, it can be noted that legal provisions are not enough to 
change reality. However, adhering to these provisions, could assist in changing values 
in the society, and contributing towards a more positive change.

IV. Conclusion

A transitional society often has high moral capital and low resources. It must pick up 
the pieces in the wake of tragedy. Moving forward to a sustainable peace is exceedingly 
difficult for any society without properly dealing with the past. This requires mechanisms 
of prosecution and reconciliation. It additionally requires understanding the notions of 
development and justice in a holistic manner. This necessitates emphasis on ESRs, and if 
the whole of society is to be included, it requires a gendered emphasis on ESRs. Building a 
post-conflict economy that is sustainable is a likely priority for the post-conflict government. 
However, in this paper I essentially argue that this cannot be done without considering the 
large group that comprises women. 

I propose an enhanced implementation of ESRs in a post-conflict society through 
an approach entrenched in substantive equality. This would allow the advent of superior 
mechanisms for the purpose of a targeted approach towards women, who comprise a 
vulnerable group within the society. It would allow the society to constructively come to 
terms with its past while looking forward at the future. I do not believe that a society can 

82 CEDAW/C/GC/30 (n 4) [27].
83 Article 7 defines rape as a specific crime against humanity, Article 42 gives powers to the prosecutor 

to appoint advisers with expertise in the area.
84 It could be argued that Article 54(1)(b) gives precedence to sexual crimes and enhances the protec-

tion provided to victims.
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truly move forward if a large section of it, i.e. women, are not taken into consideration while 
creating new policies.

I have deliberately been idealistic in the proposals that I outlined in this paper. I believe 
that a post-conflict society would need a sense of idealism through an approach entrenched in 
substantive equality, to fruitfully achieve gender equality. However, it should be noted that this 
idealism is tempered with some flexibility, in that I leave open for the post-conflict society to 
decide for itself how it would incorporate substantive equality into this new and transformed 
society that is being created. Societies cannot overcome the struggle after a conflict overnight, 
but they can take small steps in the right direction. Replacing formal equality, which has 
been fairly unsuccessful, with substantive equality is certainly a move in the right direction. 
Mechanisms of transitional justice require persistent effort. ‘[I]t is the courage … to advance 
one’s most cherished values day by day to the extent possible. Relentlessly. Responsibly.’85 
These words are as true today, as they were in 1991.

85 José Zalaquett, ‘Balancing Ethical Imperatives and Political Constraints: The Dilemma of New 
Democracies Confronting Past Human Right Violations’ (1992) 43 Hastings L J 1425, 1438.


